Property Outline

Bundle of Rights: Use, transfer, exclude, possession

I. Acquiring Property
A. Sovereignty

1. Johnson v. McIntosh
(a) Native Americans only have the right to sell to the gov.- no absolute title
(i) Paternalism aspect
(b) First in Time Theory (Acquisition by Discovery; Lockean considerations to promote investment)
(c) First Occupancy
(i) Lock & what constitutes sufficient use
(a) Mix labor with land- hunting was not enough
(d) Indians did not have full property rights- they could use/possess but not transfer
(e) Positive Law v. Natural Law- Judge uses positive law (judicial/legislative) to justify the rule; natural law is more based on fairness
(f) Wyman: Case seems to suggest that power determines property allocation.
2. O’Brien
3. Dukuwwovv- modified the status quo b/c it allowed them to use the land in ways that were traditional; also a requirement to show what they were going to use it for and show how it was traditional
B. Possession
1. Pierson v. Post- p. 19 (Post pursuing fox; Pierson intervened and killed/carried it off
(a) Rule: Pursuit alone vests no property or right.  Animal must actually be taken.  Capture does amount to property (So pursuing is on one end, capture is at other end)- Post no property interest
(b) Policy considerations- rule has purpose of preserving peace and order in society- providing people with certainty
2. Ghen v. Rich (Whale oil case)
(a) Apply the common usage/industry practice rule, otherwise the whale industry would cease b/c no one would have an incentive to labor (Whale industry is more profitable )
(b) The custom provides for notice that the whale belongs to someone
3. Keeble v. Hickeringill (1707) (decoy pond on land to make profit- ∆ intervened and scared away the ducks.
(a) Rule- everyone that has property may employ it for pleasure and profit- where a violent or malicious act is done to man’s occupation, profession, way of getting livelihood, there is a cause of action (here ∏ was using skill to hunt)
(b) Case turns on theory of malicious interference w/ trade- ∏ does not have property rights to ducks- but the right to be protected from interference with trade
4. Popov v. Hayashi
(a) Conversion may succeed here but trespass to chattel cannot (no damage)
(b) Full possession is a process that culminates in an event- absolute dominion over the property (this is possible w/ baseball, but not with whales)
(c) When an actor undertakes significant but incomplete steps to achieve possession of abandoned property and the failure to continue is interrupted by unlawful acts of others, the actor has a legally cognizable pre-possessory interest which allows actor to have a cause of action for conversion; Popov did not achieve full possession but has qualified pre-possessory interest- Hayashi does not have complete right either as it is diminished by someone else’s equal right
(d) Conversion: wrongful exercise of dominon over the personal property of another
(e) Policy= don’t want to endorse the behavior of the mob
C. Acquisition by find

1. Armory v. Delamirie (boy found jewel; goldsmith refused to return it)
(a) Finder has a property right against all but the true owner (not an absolute property right)
(b) Trover- P waives right to return of chattel- D pays monetary damages
(c) Prior possessor prevails over subsequent possessor (also applies to real property)
2. Hannah v. Peel (soldier being quartered at Ds found brooch; P was never in possession of the house)
(a) You possess everything which is attached to or under land; do not necessarily posses a thing which is lying unattached on surface of land (even if true owner is missing)
(b) place where objects are found does not make any legal difference; (Bridges v. Hawkesworth- notes dropped in store belong to customer who found them, not the shopkeeper)
3. McAvoy v. Medina (customer accidentally left wallet at store)
(a) Property that is neglected to be removed (mislaid) is not lost property
(i) Rules of lost property are to protect the true owner
(b) Shop owner had a duty of care to watch customer’s belongings
4. Abandoned Property= full rights; Lost= rights against all but the true owner (not full title); Mislaid= no rights to the property
5. Carol Rose- Possession as the Origin of Property 
(a) Possession must be communicated-give notice/declare intent to possess (different methods for different places)
(b) Clear titles facilitate trade
(c) Crystal rule rather than muddy (would probably not go 50/50 in Popov b/c not clear rule)
6. Radin- Personhood theory of property
(a) people need property to develop as a person
(b) two ideal types of property
(i) that which is bound up with you (symbolic)
(ii) fungible- property to which you have no attachment (can be replaced)
(c) personal property deserves higher form of legal protection unless someone is fetishising it in a particular way.
(i) this argument only works in cases of limited resources where your fetish excludes others
D. Creation (Intangible Property Interest)
1. INS v. Assoc Press (INS took AP articles changed them then resold- stealing work/resources; AP sought injunction which was granted and restrains taking/gainful use until its commercial value as news to complainant and all its members has passed away )
(a) AP has quasi-property right in the news they disperse (this right gives incentive to provide news services); full property right in news they collect.
(i) quasi-property right, not as against the public, but against each other
(ii) If you view news as not scarce- you can grant a property right; If news is scarce-
(b) Locke’s theory- mixed with labor; News cannot be owned, but when mixed with creation it should be protected
(i) Proviso: You can get the property right from your labor as long as there is enough and as good is left for others. (shouldn’t be able to brief personal benefits from taking common property but then precluding the rest of society from benefiting)
(c) Under utilitarian, According to Pitney- you would give a property right of some sort, even if scarce, because you want to spurn investment and better use. 
(d) Holmes- would have been ok if INS gave due credit; Brandeis would not have granted any protection (how do you measure incremental value (after given/taken sold)) 
(e) This case turns on notions of unfair competition
2. Cheney Brots v. Doris Silk Corp. (P manufactures silk designs; only good for a season- couldn’t get patent; ∆ copied design and undercut price)
(a) Rule: in absence of some recognized right at common law or under statute, one’s property is limited to the chattels which embody his invention- others may imitate at their pleasure 
(b) Compare to INS
(i) Cheney got lead time- might be enough benefit
(ii) these plans are cheaper to produce
(iii) (Congress could change this if they wanted)
3. Smith v. Chanel- P allowed to say their perfume is like Chanel’s

(a) Public interest in imitation b/c it ensures competition
(b) Chanel not entitled to monopolize public desire for unpatented perfume even though the created that desire at effort/expense
(c) Absence of property rights may dampen production, but giving them may result in costly monopoly powers
4. Moore v. Regents of UCI (P had hairy cell leukemia; doctors took his cells and unknown to P used them to develop valuable research which was patented)
(a) Moore does not have a property right sufficient for conversion.
(b) Majority draws a distinction between privacy and property rights
(i) Majority- for something to hold property rights needs to have a minimum number of sticks in the bundle of rights (Dissent is not concerned with this)
(c) Policy concern: don’t want to impose tort liability on researchers- there would be no scientific advancement
(d) CA law limits patent’s control over excised cells. 
(e) Don’t want to give property rights to tissues 
5. Calabresi & Melamd- Property rules and Liability Rules
(a) Liability rule- protects the right by determining at what value the right can be transferred- 
(i) State determines price- but can over/under value things
(ii) when transaction costs 
(b) Property rule- individual determines the price; seller gets a veto; 
(i) but monopolies can result- AP can refuse to sell rights to INS 
(ii) gives valuable resource- people can sell at whatever price they want. 
6. Ideas are public goods
(a) Copying may be beneficial and lead to new ideas being built on old ideas.
E. Adverse Possession (Reliance) 125-162
1. Requirements
(a) Actual 
(b) Open and Notorious
(c) Adverse and Hostile
(d) Under claim of title and right
(i) Note: different from color of title (invalid written instrument- only a few states require, but is advantageous everywhere) 
(e) Exclusive
(f) Continuous
(g) For period of the statute of limitations 
(i) Holmes- acquisition by lapse of time takes position of the one seeking to gain the right
2. Policy Justification

(a) Avoid waste

(b) Promotes productivity, investment
(c) Need repose- clear titles/avoid confusion

(d) Less disputes

(e) Increases social welfare

(f) As time passes, want to protect the rights of predators

(g) Psychological- passage of time- to less attached, ap more attached

(h) Political- acquire land= power; user/ap has “power” at time of dispute

3. Van Valkenburgh v. Lutz (1952)(uncle had shed, easement) 
(a) did not substantially enclose property (weird b/c they had fence/garden) 
(b) Did not substantially cultivate/improve property- only on small part of land (they weren’t Calder-Hicks efficient)
(c) Hostility/under claim of title requirement not met- he admitted the property was the neighbors (No actual occupation for time or in manner for adverse possession)
4. Mannillo v. Gorski (1969)(steps encroached on neighbors land)
(a) CN doctrine- nature of act (entry & possession) is assertion of title
(i) Contrast to Maine doctrine- requires intent(mistake is insufficient

(ii) Policy reason to go with CN doctrine- don’t want to treat wrongdoer better

(iii)  Note: 3 standards: objective, good faith, bad faith

(b) When possession not visible to naked eye- no presumption of notice (so you must figure out if the owner knew) 
(c) Rule: if innocent trespasser of small portion of land at a boundary cannot w/o great expense remove encroachment, the true owner may be forced to convey the land upon payment of fair value notwithstanding notice (liability rule- forcing you to give it over) 
(d) Advantages/Disads of moving to liability rule for true owner

(i) traditional = no compensation

(ii) liability rule- establishes that land is in market- you can trade

(iii) AP gets first right to buy

(iv) but- more court cases

(v) true owners have less incentive to be active

(vi) make ap less likely to invest in land

5. Howard v. Kunto (1970) (everyone on wrong land; summer homes)

(a) Continuity only requires you to occupy as a true owner would in circumstances (don’t have to be there year-round) 
(b) Tacking: One adverse possessor can only tack on previous adverse possessors when there is privity (relationship/voluntary transfer)
6. Conversations w/ Daniel
(a) People are more worried about losing than the opportunity to gain- even if more econ. efficient to take chance at wining- we don’t think rationally about it.
F. Economics of Property Rights

1. Demsetz, Toward a Theory of Property Rights (Utilitarian) 
(a) Primary function of property rights is that of guiding incentives to achieve a greater internalization of externalities.

(b) Communal ownership causes problems b/c one person can gain an individual benefit, but split the harm among the other people; high transaction costs (tree example) in getting people organized
(i) free-riders

(a) hard to exclude people from using property how they want to

(ii) agreement

(c) Private rights desirable

(i) force the owner/user to internalize their own costs; act more efficiently

(ii) owner becomes broker- must account for future/present consequences

(iii) Reduce the number of people that you have to negotiate with

(iv)  encourage trade rather than fighting

(d) Criticisms of Demsetz

(i) logical flaw- some communities do work things out

(ii) undervalues importance of ideology

(iii) Even with private property, you have to cooperate to get those rules- so why does he base his theory on people’s inability to cooperate

(iv) too much private property= underconsumption

(v) only envisions simple form of communal property

2. Externalities

(a) benefits/harms imposed on others that the owner does not take into account

3. Rose, Property as Storytelling
(a) Property stories- all told in narratives 

(b) Human instinct to need property; Desire, exclusivity, creation of more desire
(c) Different order of preferences for different people (mother, meanie, etc)- all rationale but they think about world differently- crit. of Demsetz- some people do cooperate
4. Alliance Against IFQs v. Brown
(a) No one had to pay for initial shares- they get a windfall b/c values of the shares increase over time

(b) Brightline rule 

(i) Can trade shares

(ii) today is common with emissions (some externalities like air pollution are still too costly to internalize)

(iii) Should put the rights at the outset into hands of those who value them the most (the administrative scheme here did not nec. do this)

(c) Calder-Hicks efficiency- overall society better off even if some are harmed

5. Private property- conducive to investment, protect trade, internalization, personhood interests

6. Always ask whose interests are really being favored

7. A Tale of Two Fisheries
(a) Overconsumption is just a symptom of the problem according to people such as Demsetz- real problem is that externalities are not being internalized

(b) Property rights help avoid tragedy of the commons

II. Estates

A. Present Possessory Estates

1. Background

(a) each estate is defined by the length of time it may endure- (interests divided by space are thing like easements)
(b) a living person has no heirs

2. Present Interests are divided into 2 categories

(a) Freehold

(i) fee simple

(ii) life estates

(b) Non-freehold estates

(i) leased estates

(a) term of years

(b) tenancy at will

(c) periodic tenancy

3. The Fee Simple

(a) See Characteristics handout (7 characteristics)

(i) can last forever (potential for absolute duration)

(ii) absolute ownership

(iii) inheritable

(iv) freely transferable and marketable

(v) freely devisable

(vi) indefeasible

(vii) no future interests w/ fee simple absolute

(b) can last forever (potential for infinite duration
(c) absolute ownership

(d) at common law conveyance was “to A and his heirs”

(i) “To A”= words of purchase

(ii) “and his heirs”= words of limitation- define estate as fee simple

(iii) Now it is assumed in the absence of other words, that a transfer is in fee simple.

(e) O can convey to another during life

(i) at death passes by will or descends to heirs

(f) Creditors can reach f.s. and sell to pay debts.

(g) Inheritance

(i) If die intestate= real property descends to heirs (survivors, designated as intestate successors; now includes spouses)

(ii) Issue= descendent, children; if parent outlives child, their share usually passes the their child (grandchildren of O)

(a) Today- child out of wedlock inherits from mother and father (if paternity is acknowledged, proved)

(b) Adoption- inherit from adoptive and sometimes natural

(iii) Ancestors= Parents usually take as heirs if no issue-by statute

(iv) Collaterals= all related by blood to decedent- not descendants or ancestors; If leave no issue/parents- bros, sis and their dec.

(v) Escheat= if no heirs real property goes to state upon death

4. Life Estate

(a) Transferable- can sell with conditions or without

(b) Some are inheritable or transferable (pur autre vie) but most are not

(c) “To A for life” (must be explicit) (garden variety)
(d) If you transfer life estate, person will only get it for life.

(i) Your life is pur autre vie (the measuring life)

(e) way to control inheritance

(f) Every life estate followed by a future interest (the foundation blocks of wills and estate
(i) reversion in the transferor 

(ii) remainder in a transferee

B. Future Interests- p. 269-288 (make flash cards of the example)
1. Interests retained by the transferor 

(a) Reversion

(b) Possibility of reverter- FSD- happens automatically
(c) Right of entry (power of termination)- FSSCS- not automatic
2. Interests created in transferee

(a) Vested remainder

(b) Contingent remainder

(c) Executory interest

3. Future interests give legal rights to owners

4. Reversion

(a) interest remaining in grantor or his successor, who transfers a vested estate of a lesser quantum than that of his vested estate

(b) retained interests that remain vested in the transferor

(c) doesn’t specify a third party will take

(d) can sell reversionary interest

5. Possibility of Reverter

(a) arises when O carves out of his estate a determinable estate of the same quantum (usually a fee simple determinable out of FS absolute)

6. Right of Entry

(a) When O transfers estate SCS and retains power to cut short or terminate estate

7. Remainders

(a) future interest that waits politely until the termination of the preceding possessory estate, at which time the reaminder moves into possession if it is then vested

(b) the future interest does not need to be certain of future possession, only that it be possible for the interest to become possessory upon termination of prior estate

(c) 5 characteristics of Remainders

(i) created in transferees, grantors don’t have remainders unless they creat in 3rd party who sells it back to grantor

(ii) have to be capable of becoming possessory upon the cessation of the prior estate

(iii) must not cut short the prior estate

(iv) all prior estates must be less then a fee simple when you have a conveyance that creates a remainder

(v) must be given in the same instrument in which the prior estate is given

(d) Vested Remainders

(i) given to an ascertained person and

(ii) is not subject to a condition precedent (other than the natural termination of preceding estate. 

(a) becomes possessory whenever and however all preceding estates expire

(iii) A remainder may be indefeasibly vested- the remainder is certain of becoming possessory in the future and cannot be divested (to A for life, then to B and her heirs; B has a vested remainder in fee simple absolute)

(iv) A remainder may be vested but not certain of becoming possessory (To A for life, then to B and heirs, but if B does not survive A to C; B does not have contingent remainder; B has vested remainder in FS subject to divestment-C has shifting executory interest) 
(v) Reaminder is vested subject to open or vested subject to partial divestment if later-born children are entitled to share in the gift.
(e) Contingent

(i) given to an unascertained person (To A then heirs of B; don’t know who they are) or
(ii) made contingent upon some event occurring other than the natural termination of the preceding estates (subject to condition precedent) (To A then to B and heirs if B survives A and if not, to C and his heirs; alternative contingent remainders)

(f) Diff. b/n vested remainders subject to divestment and contingent remainders results solely from way conveyance is phrased
(i) Must classify interests in sequence as they are written (from left to right)

(ii) If the conditional element is incorporated into the description of, or into the gift to, the remianderman, the remainder is contingent

(iii) but if, after words giving a vested interest, a clause is added divesting it, the remainder is vested 

(g) Four Great (historic) Differences between Vested and Contingent Remainders

(i) A vested remainder accelerates into possession whenever and however preceding estate ends. Contingent remainder cannot become possessory as long as it remains contingent

(ii) At common law, contingent remainder was not assignable during the remainderman’s life and hence, was unreachable by creditors (today, most states allow contingent rem. to transfer during life and are reachable by creditors)

(iii) At common law, contingent remainders were destroyed if did not vest upon termination of preceding life estate whereas vested remainders weren’t destructible in this manner

(iv) Contingent remainders are subject to the Rule against Perpetuities whereas vested remainders are not. 

(v) In some states, owner of contingent remainder may not have standing to sue for waste or for partition or for a trust accounting whereas vested remainderman has such standing.

(h) Future Interests in Life Estates

(i) IF first future interest created is a contingent remainder in fee simple, the second future interest in a transferee will also be a contingent remainder

(ii) If, the first future interest created is a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest

8. Executory Interest- Fee Simple subject to an executory limitation
(a) fee simple that on happening of stated event is automatically divested by an executory interest in transferee

(b) can be created in possession or remainder

(c) ordinarily treated as contingent interests- subject to a condition precedent and don’t vest until they become possessory

(d) does what reamainder can’t: divest or cut short the preceding interest; total divestment 

(e) Future interest in transferee must, in order to become possessory:
(i) divest or cut short some interest in another transferee (shifting executory interest)

(ii) divest the transferor in the future (springing) 

(iii) Diff. b/n taking possession as soon as prior estate ends & divesting prior estate is essential diff. b/n remainder and executory interest.
(f) Springing- gap in time (goes back to transferor) 

(g) Shifting- 

(h) Springing and shifting future interests can be created by deed, trust, or will; no special form of conveyance needed
(i) If future interest is created in a transferee after a defeasible fee, it will by necessity be an executory interest (divests automatically as an executory interests; differes from right of entry or reversion) (p. 285) 
(j) Practice Problems on p. 286
9. The Trust
(a) Trustee manages property for benefit of the beneficiaries 
(b) Power to sell trust assets and reinvest the proceeds in other assets (unless appears otherwise) 
(c) Trustee must prudently invest
(d) Must act impartially between trust’s income beneficiary and remainderman
C. Justifications for Regulating Property Rights
D. Impossibility of Bargaining with Prior Owners
1. Fee Tail
(a) way of keeping property in the bloodline
(b) always has a reversion or remainder after it
(c) only four states use it today
(d) 2 ways most states deal w/ language of fee tail
(i) “to A and heirs of body- any gift over on As death without issue is void- neither As issue nor B takes anything
(ii) fee simple in A, a gift over to B if A dies w/o issue will only be given effect if and only if at As death, A leaves no surviving issue. If A lives issue, Bs interested fails and As interest can’t be divested
2. Restraints on Alienation
(a) 4 Objections
(i) Restraints make property unmarketable
(ii) perpetuates the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of sale
(iii) Discourages improvements on land; lenders would not make money available to finance improvements
(iv) Prevent’s owners creditors from reaching the property
(b) Disabling restraint- withholds from the grantee the power of transferring his interest
(c) Forfeiture restraint- if the grantee attempts to transfer his interest, it is forfeited to another person
(d) Restatement (Second)- absolute restraint on fee simple is void; partial restraints are valid if under all the circumstances of the case the restraint is found to be reasonable in purpose, effect and duration
(e) Rest. 2nd- Absolute disabling restraint is void for life estates; forfeiture restraints on life estates are valid (forfeiture imposes discipline on LE holder- would lose estate; under disabling- LE doesn’t lose anything)
3. Defeasible Estates- 3 types (control mechanism)
(a) Fee simple may be absolute (can’t be divested nor will it end if any event happens in future; Fee simple defeasible (most common defeasible freehold estate)- may last forever or may come to an end upon the happening of an even in the future
(b) Fee Simple Determinable
(i) so limited that ends automatically when stated event happens
(ii) created by durational language connoting a fee simple only until an event happens (“so long as, “while used for” “during the continuance”)
(iii) always accompanied by a future interest (usually retained by transferor- possibility of reverter)
(iv) statute of limitations starts when condition was breached; possible for transferee to acquire through adverse possession if the transferor does nothing
(c) Fee Simple Subject to Condition Subsequent

(i) an interest that the transferor may elect to bring to an end if a certain event occurs; unless and until entry is made, the fee simple continues
(a) called right of entry or power of termination
(ii) created by conditional language (“but if” “proved that when”)
(a) may be express or implied if words are reasonably susceptible to intention of a condition) 
(iii) in theory, stat. of limitations starts when transferor attempts to re-acquire; in reality law does punish transferors who sleep on their rights
(d) Fee Simple Subject to Executory Limitation

(i) May be either FSSCS or FSD except that future interest is always in a third party and never in the original transferor or grantor 
(ii) Clock starts running immediately upon breach of condition (like FSD but to third party)
(e) Mahrenholz v. County Board of Trustees (debate over whether FSD (∏) or FSSCS (∆); court found FSD)
(i) Language: “for school purposes only; otherwise to revert to Grantors); grant contains a limitation w/in the granting clause (limited grant rather than a full grant subject to a condition) 
(ii) word “revert” not automatically FSD esp b/c FSSC is less drastic- cts prefer
(iii) D/n from Latham b/c that was a grant “forever” 
(f) Note: in most states the possibility of reverter and the right of entry are transferable inter vivos (modern trend); CA and KY- have abolished the fee simple determinable- only have FSSCS
(g) Distinguish b/n conditions imposed by grantor (defeasible estate) and promises made by grantee (covenants); Conditions are more onerous- if condition breached= land may be forfeited to holder of future interest; If a covenant is breached, promisee may sue for injunction or damages
(h) Mountain Brow Lodge (2 conditions: use and restraint on alienation) 
(i) Condition restraining alienation is void (but does not affect use condition)
(ii) Use clause- language creates a FSSCS and is valid and enforceable so there is a right to entry and title will revert to grantors, successors or assigns if land ceases to be used in stated manner
(iii) Court recognizes a distinction b/n restriction on land use (valid) and restriction on alienation (invalid)
(a) Policy justification= encourage charitable giving, increase value
(i) Law attempts to limit/police attempts to restrain alienability
(i) limits effects of poss of reverter and rt. of entry through stat. mechanisms
(a) requires them to be re-recorded periodically; limit duration; ct may only enforce if conditions have some sig. for party enforcing
(b) some use restrictions invalid if make it essentially a restraint on alienability
(j) Policing restraints on marriage- durational language (FSD) was acceptable, but if FSSCS was invalid
(i) today, common law favors marriage and courts ask 1) does provision have the purpose of coercing abstention from marriage (invalid) or 2) purpose of providing support until marriage w/o any desire to hinder marriage (valid)
(ii) see ex. p. 267
E. Difficulty of Bargaining with Future Interests
1. Baker v. Weedon (present owner requested sale of property less house site w/ proceeds invested to give her income (only had life estate). P appeal as remainderman)
(a) Old stand. of econ. waste: 1) necessity, 2) evident need, 3) caution.
(b) Modified standard: Is a sale necessary for the best interests of all parties? (Lower court ruling would only help present owner; remanded w/ recommend. to sell only a portion of the land if no other options of providing income are feasible)
(c) Lower court used theory of economic waste- however waste/deterioration is not the exclusive and ultimate test to be used in determining if sale of land affected by a future int. is proper.
(d) Valuation: Wyman: subjective valuation should be given merit if strong personhood identification w/ property. Also important when unequal bargaining power= less room to negotiate
(e) Comparison of claims: Present int. gives stronger claim. Theoretical persp.= labor theory would weigh in her favor; Personhood theory- history of living there; Autonomy interst of original grantor violated by court’s tinkering. Economic arguments- accommodating changes in circum. to shift costs from society to private parties
2. Law of waste can be relevant when 2 or more have rights to possess property at same time: A should not be able to use property in manner that unreasonably interferes w/ expectations of B.
(a) Application turns on number of variables: nature of competing property interests (greater interests=more freedom), conduct in question, remedy sought, scarcity
(b) Demsetz- potential for externalities; DoW is mechanism for motivating present int. holders to internalize waste and consider consequences of their actiosn
3. Rights/Obligations of Life Tenant
(a) Right to undisturbed possession of prop.
(b) Right to ordinary/recurring items of income earned by prop.
(c) Obligation not to commit waste
4. 3 Categories of Waste
(a) Affirmative waste-voluntary acts
(b) Permissive waste- negligence; must keep prop maintained. Don’t have to undertake major repairs, but must pay taxes, etc. 
(c) Ameliorative waste- if L.T. did something to property to enhance value of property this used to be considered waste (not true anymore)
F. Too Few or Too Close to Bargain- the Difficulty of Bargaining with Concurrent Owners
1. Reasons for Concurrent Ownership
(a) Economy of Scale- easier to care for land with more people
(b) Grantor may have personality int. in land and want to give to more 
(c) Lower transaction cost in giving to more than one (really more of a shift; may be easier to pass it to all of their children, but later siblings may take to court)
(d) May be in a position to monitor each other; repeat play
(e) Fostering Community
2. Dangers of Concurrent Ownership
(a) Free Riders
(b) Shirking duties (less of a prob. in marriages)
(c) Unreasolvable issues= bi-lateral monopolies
3. Coase- focus on how you can reduce externality at lowest possible cost to society- identify which of the 2 users can avoid harm at lowest cost
(a) about incompatible uses, not right/wrong
(b) predict there will be bargaining b/n 2 ppl- better to give the legal right to the lowest cost avoider
(c) economics will determine outcome; same result will be reached regardless of who has the right- so right should go to the lowest cost avoider
4. 3 Forms of Concurrent Ownership
(a) Tenancy in Common
(b) Joint Tenancy
(c) Tenancy by the Entirety
5. Tenancy in Common
(a) separate but undivided interests in property
(b) interests are descendible and may be conveyed by deed or will
(c) No survivorship rights
6. Joint Tenants
(a) right of survivorship
(b) 4 Unities
(i) Time- interests of each must be acquired, vest at same time
(ii) Title- all must acquire title by same instrument or by a joint adverse possession. JT can never arise by intestate succession or other act of law
(iii) Interest- all must have equal undivided shares and identical interest measured by duration
(iv) Possession- each must have right to possession of whole. After creation, one j.t. can voluntarily give 
(v) exclusive possession to the other j.t. (this is only req. shared by TIC)
(c) If four unities are later severed, joint tenancy becomes tenancy in common.  Any party can unilaterally sever the JT. 
(d) If Joint Tenant or TIC can’t solve problems, any one can bring action for judicial partition- court will either physically partition tract or order land sold and divide interests.
(e) Joint tenants avoid probate (this is why they are popular w/ spouses- technically not interest passes b/c they are seen as one)
(f) Also, creditors can only reach a JTs interest when they are living.
7. Tenancy by the Entirety
(a) Only in husband and wife
(b) Survivorship
(c) 4 unities of J.T. plus marriage
(d) Only a conveyance by husband and wife together can defeat right of survivorship
(e) Divorce terminates as does murder
8. Tenants in common is default rule
9. Riddle v. Harmon (Ps wife conveyed JT to self as tenant w/ common w/o Ps knowledge; unilaterally severed jt w/o using 3rd party)
(a) One Joint Tenant may unilaterally sever JT w/o use of intermediary device
(b) Indisputable right of a JT is power to convey separate estate in order to sever w/o knowledge of other jt
(c) CA law already held strawman is not needed to create a jt
(d) j.t. should be able to accomplish directly what they could through legal fictions
10. Harms v. Sprague (P has jt w/ brother; Bro gave interest as a mortgage; Bro died and creditors now trying to reach)
(a) Party’s interest in JT ends upon death and under right of survivorship, the survivor has sole interest in estate- Creditors cannot reach it.
(b) Lien Theory of Mortgages- joint tenancy is not severed when one of the JTs executes a mortgage on his interest b/c the unity of title is preserved (R of S remains operative)
(i) Title theory- mortgage is transfer of title; severs JT
11. Delfino v. Vealencis (shared property as tenants in common; D operates garbage business, P wants to develop. P proposes partition)
(a) Partition by sale should only be ordered when 2 conditions exist:
(i) Physical attributes of land are such that partition in kind is impractical or inequitable
(ii) Interests of the owners would be better promoted by partition by sale
(a) burden on party requesting sale to show it would promote owners interests
(b) Here, neither condition was satisfied
(c) Partitions by sale favored by courts b/c less work for them, but it is the more extreme exercise of power.
12. Courts may have greater willingness to order sale for concurrent owners b/c they are all before the court
13. Ouster- the wrongful exclusion of someone who has right to property
(a) Ouster describes two distinct fact situations in cotenancy cases
(i) the beginning of the running of stat. of limitations for adverse possession

(a) must find that the possessing cotenant asserted complete ownership in order to support conclusion of an ouster

(b) the jist is a claim of absolute ownership and a denial of the cotenancy relationship by the occupying cotenant

14. Spiller v. Mackereth (tenants in common of building; Spiller used as warehouse- refused to vacate or pay rent)
(a) Before an occupying cotenant can be liable for rent, must have denied cotenant the right to enter (no denial unless demand or attempt to enter)
(i) request to vacate is not enough b/c possessor has title to the whole
(b) In absence of agreement to pay rent or an ouster of a cotenant, cotenant in possession is not liable to cotenants for value of his use/occupation of the property
15. Swartzbaugh v. Sampson (Ps husband and other D executed lease for D to build boxing arena despite protest of P)
(a) The joint tenant out of possession can maintain no action against the pledgee that he could not maintain against the pledgor (the only action ∏ may have is if the new lesee refuses his use/enjoyment of the premises)

(b) Each joint tenant has the right to convey, mortgage, subject to a lien an equal share of the joint property. A j.t. in possession of personal property my pledge his interest in the property to another.  The lease to all of the joint property by one j.t. is valid (b/c that is the same interest as the joint tenant himself possessed)  

(c) General rule that the act of one j.t. w/o express or implied authority from the others cannot bind or prejudicially affect the rights of the other; there is a qualification on the application of this rule however. 

(i) limitation where one joint tenant in possession leases all of the joint property w/o consent of his cotenant and places the lessee in possession.  B/c the tenant who leased out the land was already in full possession, the rights of the cotenants are not affected.  Cotenant not in possession has the right to recover the value of the use and enjoyment of his share if the new possessor refuses him the right to enjoy his entitlement to the estate

(d) Autonomy interests

III. Land Use Controls
A. Private Controls: Nuisance

1. Three ways to regulate externalities

(a) judicially- nuisance

(b) privately- covenants

(c) public- zoning

2. Elements of Nuisance

(a) Pre-Coasean way of regulating externalites

(b) Nuisance uses Pigou’s view- one party is at fault/harmful- figure out who and tax or prevent their activity

(c) Coasian analysis has infliltrated- look at who can most easily avoid cost

(d) One should use one’s own property in such a way as not to injure the property of another. 

(e) Advantages-

(i)  lower transaction costs- 

(ii) likelihood of success may be better in courts

(iii) establishes precedent/clear rights and guidance

(iv) can get a conflict on agenda

(f) Disadvantages- 

(i) courts may freeze rights; might not want judiciary regulating prop. rights- no accountability 
(ii) only injunctions/damages= no plan to curb prob. 

(iii) may be inefficient over time

(iv) third parties may not be represented

(v) high costs of litigation (why we’ve moved towards zoning and covenants) 

(vi) Standards in nuisance created ex-post ( only know it’s a nuisance after court says so

(vii) hard to predict rulings somtimes

(g) 2 types of nuisance 

(i) Private- use of one’s property interferes w/ another’s

(a) must have some property interest to claim invasion

(b) invasion must be substantial

(c) invasion must be caused by negligent, reckless or ultrahazardous activities (unintent.) OR

(d) Intentional activities that are unreasonable

1. Unreasonable if they cross a certain threshold of unacceptable behavior (Substantial Injury or Threshold Test- most common)

2. 2 less common tests of unreason- 1 Rst. tests
a. Gravity of harm v. Utility (balancing)

i. must know a lot of factors

ii. not all interests accounted for

iii. some will get no remedy

iv. hard to quantify/prove harms

v. Kaler-Hicks efficient

b. Harm caused by conduct is serious and the financial burden of compensation damages would not put D out of business (not unfeasible to continue) 2 rst. test
i. only get damages (though easier for P to prove nuisance)

ii. may let harms persist

iii. doesn’t force internalization in v. cases where we need them

iv. not Kalder-Hicks efficient

(ii) Public- unreasonable interference w/ right common to gen. public; gov’t usually Ps; e.g. global warming)
(h) Morgan v. High Penn Oil Co.  (∆s oil refinery emits nauseas gases…)

(i) Rule: Private nuisance exists in legal sense when one makes improper use of own property in way that injures land or some incorporeal right of neighbor

(ii) Uses the Threshold test

(iii) When private nuisance is intentional, liable if conduct is unreasonable under the circumstances regardless of degree of care/skill exercised to avoid such injury

(a) intentional when knows the nuisance is resulting from his conduct or knows that it is substantially certain to result from his conduct (Rst. Torts § 825)

(iv) When private nuisance is unintentional person liable when conduct is negligent, reckless or ultrahazardous regardless of skill they use
3. Remedies for Nuisance

(a) 4 Possible Outcomes (you choose between the four)

(i) Abate through injunct. relief (Morgan, Estancias)

(ii) Continue if D pays damages (Boomer)

(iii) Abate if P pays damages (Spur)

(iv) Let all activities continue

(b) Estancias Dallas Corp. (apt. air conditioning case)

(i) Rule for Remedy: Balance the equities b/n the harm of granting and injunction to the D & public vs. harm to P of not granting the injunction.
(a) When nuisance, but balance favors D, P shall get compensated for suffering.

(ii) Here, public interest does not require damages rather than injunction- not lack of housing in Houston (look to pub. int. b/c private party rather than public shld suffer and they can be compensated)

(iii) D must present evidence of benefit to public generally- they did not prevent this

(iv) Rule for nuisance liability: Threshold test (like Morgan)

(c) Boomer v. Atlantic Cement Co. (Ds comp. constituted nuisance; ct. awarded damages rather than injunction)

(i) Permanent damages (rather than injunction) allowed when loss recoverable would be obviously small as compared to removal of nuisance (one time lump fee here); here injunc. wld shut down plant

(ii) Pollution is big pub. concern; inappropriate for private case;

(iii) Permanent damages does justice- econ. loss of Ps redressed; Ct. hopes factory will have incentives to search for new tech. solutions

(iv) This court seems to use threshold test- does grant sort of injunction (to est. liability)- but may also be second rest. test- admit serious harm and in reality grant damages (to est. remedies)
(v) If injunction had been granted, plant could’ve bargained w/ neighbors

(a) but transaction costs may have been too great

(d) Spur Industries, Inc. v. Del E. Webb Development Co (cattle feed lot; residential developer encroached; flies/smell)
(i) When developer w/ foreseeability brings residences “to the nuisance” which necessitates an injunction against lawful business, the developer must indemnify the company for a reasonable amount of the cost of moving or shutting down. (often no relief if knowingly come to nuisance); If injury had been slight, damages would’ve been approp.

(ii) Here, public nuisance found by statute- doesn’t use any of the 3 tests; also a private nuisance

(iii) Ct. was concerned w/ protecting lawful, but noxious business; Also, developer got land cheaply b/c it was agricultural.

(iv) Law of nuisance is elastic/no rigid rule; fairness req. so courts have more leeway.
(v) Rule 4 remedy- injunction, but P must pay damages

(e) Factors relevant to nuisance (mainly case law)

(i) Actual econ. harm (Spur, Estancias) 

(ii) 1st in time (D lower avoidance cost)

(iii)  but econ. perspective wld encourage development

(iv) health, public policy issues

(v) quality of life/autonomy (Estancias)

(vi) People (1/2 way houses nuisance only if they’ve been there for a while…) 

(vii) Ct. gives no weight to abnormal sensitivities

4. Property Rules v. Liability Rules

(a) Property Rule- Injunction

(i) court gives you complete discretion to decide what you want to do (rt. to exclude, charge rent, negotiate- sell injunction)

(b) Liability Rule- damages

(i) ct. determines the price at which someone else can interfere w/ your property rights

(c) complex situations may use a mixed system

(d) 4 main “Rules”
	
	Property Rule
	Liability Rule

	Plaintiff
	Rule 1

P gets Injunction

Ex. Estancias, Morgan
	Rule 2

P gets damages

Boomer

	Defendant
	Rule 3

D gets property right to operate (no relief)


	Rule 4

D gets damages- ∏s have to pay (also called a compensated injunction)

Spur 


(e) Courts “Balance the Equities” to determine if injunction should be granted (harm to P by refusing v. harm to D and P.I. from granting)

(f) Calabresi and Academics tried to come up with a model bases on what you should choose based on how much info you have, but usually there is not enough info to undertake econ. analysis
(g) Another “alternative” is to come up with incentive point system and regulate that way- i.e. emissions trading; Demsetz says this is accepted now b/c clean air is scarce so we are wiling to grant property rights in clean air and est. syst. of allocating them.

(h) Article on town that was purchased by company

(i) worked around problems with transactions- highly paid lawyers had big incentives

(ii) leverage likely derived from nuisance

B. Private Control by Agreement: Covenants, Servitudes, Planned Communities

1. Covenants/Servitudes
(a) Servitudes= real covenants, equitable servitudes, easements

(i) interests in land run w/ possession or ownership of the land beyond original parties

(ii) impose burdens or benefits on the parties

(b) Real Covenant= enforceable in common law court

(i) begins as contract b/n 2 parties in which one agrees to do/not do something

(ii) runs to subsequent persons

(iii) historic remedy for breach was damages (injunction for eq. servitudes)

(iv) two sides: promisor/promisee; benefits/burdens

(v) 6 Requirements for Enforcing Real Covenants

(a) Horizontal Privity

1. Grantor/Grantee; Successive interest in land

a. used in most states (least restrictive)

b. privity if covenant made in connection with transfer of some interest in land b/n covenantor & covenantee (sale in FS, subdivision; e.g. grantor and first purchaser)

2. Simultaneous interest in land 

a. (a bit restrictive; Mass.)

b. if as result of transaction creating the covenant both parties have a mutual interest in same parcel of land (e.g. landlord/tenant relationships; fee simple and easement)

3. English Common law

a. most restrictive

4. More of an issue if seeking to enforce burden (restriction) against one not original party

a. Must show HP to enforce burden

b. Court concerned w/ marketability of land

c. Some courts don’t require HP to obtain benefit

d. Rst. 3rd doesn’t require HP (so law is different for different states)
(b) Vertical Privity

1. refers to relationship b/n original party and successor

2. on burden side- current owner must have same estate or estate of equal duration as the promisor for the burden to run

3. on benefit side, also need relationship b/n original party and successor. Can be same estate or an estate of lesser duration

4. VP does not apply to adverse possessors b/c they are not actually getting estate, just land

5. Rst. 3rd replaces VP with a distinguishment b/n negative and affirmative covenants

(c) Promise must Touch and Concern the land

1. Bigelow Test

2. Does it impose a burden on the covenantor’s interest in the value of the land; does it benefit or increase the covenantee’s land value? (modern rule- includes homeowners fees; almost anything that affects value)

3. Old Rule: must actually deal w/ land (i.e. restrict paint color)

4. Rst. 3rd rejects in favor of a policy test

a. Invalid servitudes under policy test:

i. arbitrary, spiteful, capricious

ii. unreasonably burdens a fundamental constitutional right

iii. imposes an unreasonable restraint on alienation

iv. imposes an unreasonable restraint on trade or competition

v. unconscionable 

5. Make sure it wasn’t a personal covenant and was supposed to run with the land

(d) Covenantor & Covenantee must have intended the covenant to run w/ the land

1. words such as “heirs and assigns” or “run with the land”

2. don’t want to enforce rest. that were meant just for original parties.

(e) Party against whom enforcement is sought must have notice of the covenant

1. Sandborn

(f) Must be created by a written instrument

(c) Eq. Serv= form of private reg not available in common law ct, but only in equitable ct.
(i) Need intent of orig. parties, touch/concern, and notice

(ii) don’t need HP

(iii) don’t need VP for burden maybe for benefit (might for 3rd beneficiary) 
(iv) does not need to be created by a written instrument

(v) Rst. 3rd says same rules of RCs should apply

(d) Negative Easement- ability to forbid another landowner from doing something that is otherwise permissible (4 types)

(i) restriction on someone trying to block your windows

(ii) attempt to interfere w/ your air flow

(iii) prevent someone from interfering w/ flow of water in artificial stream

(iv) removing support for your building 

(e) Reasons for not relying on defeasible fees or contracts to sanction priv. reg. of competing land use

(i) Difficult to enforce land use regs b/c of judicial hostility to forfeiture estates

(ii) Def. fees allow O to create restrictions- always O that is enforcer- neighbors who are parties to restrictions can’t enforce

(iii) Also those subject to restrictions could buy the reversionary int. and get out of restriction

(iv) Contracts don’t run to successors

(f) Tulk v. Moxhay (Leicester Square; covenant to keep garden as is; subsequent purchaser wants to build; P got prel. injun)

(i) If an equity is attached to the property by the owner, no one who purchases with notice of that equity can stand in a different situation from the party from whom he purchases.

(ii) If covenant not transferred, owner of land couldn’t sell part of it w/o incurring risk of rendering what he retains worthless

(iii) Price of land accounts for inconveniences of covenant- not fair to allow purchaser to sell for higher b/c cov. dissolved

(iv) Note: if this was America and Moxhay only had a LE there would be a problem b/c under VP you need an estate of equal duration/interest

(v) Also 3rd party couldn’t enforce b/c no written instrument nor VP (might be able to under ES)

(g) Sanborn v. McLean (Ds property no covenant, but many in neighborhood did. D was trying to build gas station; Issue: Reciprocal negative easement (equitable servitude- don’t need written instrument nor VP) and nuisance)

(i) Court looks to notion of a common plan

(a) need common owner at the beginning

(b) common owner had to have plan in mind for how land was to be used

(c) need evidence that common owner sold some lots w/ restrictions to prove notice that restrictions would also apply to those w/o covenants 

1. here, it was obvious by looking at neighborhood

2. but confusing for D b/c nothing in contract gives notice

(d) Court looks for Unstated reciprocal agreement found to exist for above reasons- and that other lots had the restriction

(ii) Person who want restriction is lower cost avoider

(h) Neponsit Property Owners’ Association v. Emigrant Industrial Savings Bank ( P- represents homeowners; covenant contains a homeowners fee for maintenance; issue as to Touch and Concern as well as privity) 
(i) Function over Form (more concerned w/ needs and what its actually doing than about meeting the technical form)

(ii) Privity issue: In substance, if not in form, there is privity of estate b/n the P and D.  The homeowners association, while it did not succeed to any estate of the benefited promisee was able to enforce the benefit on theory that it was the corporate agent of the owners of benefited estates. The current owners purchased their land from the original developer and the assoc. is their agent- don’t get caught up in the technicalities. 
(iii) Touch and Concern: The covenant requiring the payment of fees for maintenance affects the legal relations- the advantages and burdens of the parties to the covenant as owners of particular parcels of land and not merely as members of the general community (would not pass a strict test- the maintenance fees are for the common areas- but this effects the value of the land); whole community benefits 
(iv) Broadens privity and touch and concern for enforcing burdens against land owners.

(i) Caullett v. Stanley Stilwell & Sons (D conveyed land w/ covenant that grantors reserve right to build/construct the original dwelling on property. Is this an enforeceable covenant restricting the use of Ps land?)

(i) Meaning of covenants must be clear; if vague or ambiguous they shouldn’t be construed to impair alienability.  This deed is unclear- does not describe type, cost or duration of obligation= unenforceable.

(ii) Does not touch and concern the land. Does not define a measurable and reasonably permanent fashion the proscriptions  of and limitations upon uses to which premises may be put. 
(iii) This is more of a personal contract- burden of covenant is a clearly personal benefit to the grantor

(a) When the burden is placed upon the land and the benefit is personal to one of the parties and does not extend to his or other lands, the burden is generally held not to run

1. When benefit attaches to property of one party, the fact that the burden is personal does not preclude covenant from running with the land.

(j) Scope of Covenants

(i) Hill v. Community of Damien of Molokai (group home for ppl w/ AIDS; P says violation of covenant rest. use to single family residence; Neighbors argue that single family res. doesn’t include group homes where unrelated ppl live together)
(a) Controlling factor in considering if group of people is family is if residents bear the generic character of a relatively permanent functioning family unit (this is a single family unit)

(b) FHA- discrim. includes refusal to make reasonable accom. in rules, policies, practices or services when may be necessary to afford such person equal opp. to use/enjoy a dwelling (so enforcing covenant would violate fair housing act, even if house was not considered single family)

1. FHA creates 3 claims for violation

a. discriminatory intent (here cant show)

b. disparate impact (community proved)

c. reasonable accommodation

2. FHA removes obstacles based on discrimination as well as unintentional effects of restrictions

(c) Overriding public policy that would justify making accommodations- like 

(d) Here a statute that outweighs community values

(e) If language ambiguous construe in favor of free enjoyment of property

(f) increased traffic from homes was not relevant

(g) SC held recently disparate impact can be used as a standard against elderly people

(ii) Shelley v. Kramer (covenant prohibited non-white families)

(a) Court must enforce constitutional demands. State cannot enforce a covenant that denies rights protected by the 14th amend- freedom to enjoy property protected (if it was privately enforceable it would be ok)
(b) Right to acquire, enjoy, own and dispose of property is a civil right.  

(c) Race is socially constructed

(d) could argue no touch and concern- this is about people, not land (but at time, race could affect land values) 

(k) Termination of Covenants

(i) Western Land Co. v. Truskolaski (P trying to stop D from building shopping center)
(a) Even though nearby areas may be heavily traveled/commercialized, restrictive covenants still enforceable if single family character of neighborhood has not been adversely affected and the original purpose of the restrictions has not been thwarted

(b) Just b/c the property value could be increased if used for something else does not nullify the covenant 

(c) D failed to show the land was unsuitable for residential purposes

(d) Covenants were of real and substantial value to the residents of subdiv. 

(e) Changed conditions doctrine is stringent

(ii) Rick v. West (P wants to build hospital, one person wont sell)
(a) This dealt with a private person wanting to take land for another use.  D has done nothing wrong- just insisting on her rights

(iii) Pocono Springs Civic Assoc. v. MacKenzie ( Ds trying to abandon their property to stop paying assoc. fees and can’t)
(a) Abandoned property is that to which an owner has voluntarily relinquished all right, title, claim and possession with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment

(b) Under PA law, perfect title cannot be abandoned; intent is irrelevant 

C. Common Interest Communities (Planned Communities) 
1. Distinctive feature: the obligation that binds the owners of individual lots or units to contribute to the support of common property or other facilities or to support the activities of an association whether or not the owner uses those properties/facilities, or agrees to join the association (Rst. 3rd)

2. Homeowners assoc. hsa power to raise funds reas. necessary to carry out functions (e.g. levy assessments- enforceable by fines; lien on prop)

3. Reqs. of HP or VP met b/c original purchasers are all in privity w/ the developer and subsequent purchasers are in privity w/ the original purchaser; Touch and Concern usually satisfied (thru negative covenants restricting use and affirm. covenant to pay dues)

4. Advantages (socio-econ., better services, increase property values; fosters autonomy (Ellicksons argument)

(a) Disadvantages (safety not paramount; voting rules inhibit change; may impose costs on municipalities; foster segregation; no individuality; restrictive (on society and community); ppl less likely to pay taxes; cost allocation- tax burden on town

5. Ellickson- in favor of planned community and private ordering; fosters autonomy- hold to standards they set.
6. Big issue- by what standards common interest communities’ rules and regs should be judged?
(a) Reasonableness (works well if it accounts for best investment values)

(b) Enforcing rules provides certainty which may help maintain property values and offer predictability (lower litigation costs)

(c) Some may be attracted to community b/c of rules so emphasize rules created by initial board- different stand. for master deed.

(d) Business judgment rule (v. similar to reasonableness)-courts will defer as long as decisions made in good faith/not arbitrary, capricious; burden on owner to show they are bad
(e) Direct restraints (alienability; approval for transfer; right of first refusal)- reasonableness test

(f) indirect restraints (pets, paint color, plants)- invalid only if lacks rational justification

7. Nahrstedt v. Lakeside Village Condo Assoc. (P suing to prevent enforcing restriction against pets)
(a) Restrictions in master deed should be given “very strong presumption of validity” (newer rules- reasonableness)- Should be enforced unless “wholly arbitrary, violate a fundamental public policy or impose a burden on the use of affected land that outweighs any benefit

(b) CA leg. requires cts to enforce covenants in common int. dev. unless unreasonable- Reasonableness to be determed by reference to the common interest development as a whole (not indiv)
(c) Stable/predictable living environ. is crucial to success( recorded use restriction are primary means of ensuring stability

(d) Restriction must be uniformly enforced unless P owner can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restrict that it should not be enforced against any owner. 

8. Rhue v. Cheyenee Homes (Ps wanted to move Spanish house; architectural committee- upheld)

(a) As long as intention of covenant clear (here to protect property values in the subdivision) covenants can be upheld though they lack specific restrictions to guide the architectural committee
(b) * Private organization does not need to have as clear standards (compare to Anderson)

(c) Still a refusal to approve plans must be reasonable and made in good faith; must not be arbitrary or capricious (this was met as the house would devalue surrounding property- not compatible)

9. Davis v. Huey (neighbor trying to enforce restriction against const. that was further back on the lot; architectural committee- not upheld)
(a) Purchaser bound only by restrictive covenants attaching to prop. of which he has actual or constructive notice- one who purchases for value and w/o notice takes the land free from the restriction. Here no notice of placement restrictions was provided

(i) Covenants requiring submission of plans and prior consent before construction are valid insofar as they furnish adequate notice to prop. owner of the specific rest. sought to be enforced. 

(ii) No general plan or scheme for the community which would put D on notice
(b) Basic concept for rest. covenants- each purchaser subjected to burden and entitled to benefit- here Ds were burdened by restrictions but will essentially receive no benefits.

(i) Mutuality of obligation central to purpose of restrictive covenants is lacking.

(c) Court holds them to the rule

D. Public Controls: Zoning

1. Some probs w/ covenants: complex, archaine, technical- increase cost of land use, hard to use for resolving existing conflicts, makes court ultimate decision maker (like nuisance)

2. Archaetype of Zoning: 

(a) city planning commission (appointed ppl) who develop zoining ordinance to implement their plan and propose amendments

(b) board of adjustment to provide justice in individual cases (grant exceptions)

3. Municipality is given the power to zone by the state legislature

4. Standards of Review: 

(a) rational basis (lowest level of scrutiny) to zoning ordinance unless protected right (will usually win)
(i) Burden is on P to show it is invalid (by showing that 1. arbitrary/capricious; or 2. it is not within their police powers; or 3. improper delegation)  

(b) Protected Right: Strict scrutiny (will usually lose)
(i) burden on state once you show this right 

5. Demsetz- zoning started at time of urban growth- more scarcity/conflicts over land use; zoning/covenants are legal responses

6. Zoning Concerns

(a) May go too far and constitute a taking - then req's govt compensation 

(b) Hypo: NYC wants to protect historical buildings

(c) Could buy prop, subject to covs, and resell (at lower price) - $$

(d) Buy prop and keep = eminent domain - also needs $$

(e) Enact a reg regime that req's private owners to maintain their property, keep from altering - the $$ is on the owner

(f) Tension btw achieving community objectives and maintaining indiv rights

7. Village of Euclid v. Ambler Realty 
(a) Zone Plan: 6 use districts U1- U6 (example- U1 single- each subsequent area adds on), 3 height districts, four area districts. 

(i) Ps land is under U2,3,6

(b) P claims ordinance violates 14th amend. and deprives of liberty and property w/o due process of law and offends Constitution of State of Ohio (zoning scheme greatly decreases value of land)

(c) Zoning justified in the police power, asserted for the public welfare

(i) line b/n legit & illegit assumption of power is unclear- must consider circumstances and the locality (can also consider nuisance) 

(d) don’t want a pig in the parlor (right thing, wrong place) (nuisance basis) 
(e) inclusion of reasonable margin to insure effective enforcement will not make an otherwise valid law invalid (can make exceptions for inoffenseive and undangerous industries)
(f) It is a proper exercise of the police power to relegate industries to locations separated from residential sections. Don’t want injury of the residential public

(i) there may be cases where the public interest will so far outweigh interest of municipality that municipality should not stand in the way.

(g) apartment buildings interfere b/c of height and bulk w/ circulation of air, etc.- become nuisances in some neighborhoods whereas desirable in.
(h) Zoning- wise, sound policy- at least reasons sufficient to preclude from declaring them unconstitutional 

(i) Judge will defer to reasonable interpretations 

8. Post New-deal the rational basis test is applied to economic regulations 

Nonconforming Use 

9. PA Northwestern Distributors v. Zoning Hearing Board (adult bookstore; Is a zoning ordinance which req. the amortization and discontinuance of a lawful preexisting nonconforming land use confiscatory and violative of the constitution as a taking w/o comp)

(a) Amortization and discontinuance of lawful pre-existing nonconforming use is per se confiscatory and violative of PA const.

(i) Some states do allow amortization period

(b) all property held in subordination to right of reasonable regulation by the gov( when clearly necessary to preserve the health, safety, morals, or general welfare of the ppl. (Presumption of validity- P has burden)

(c) However, presumption of validity must be tempered by Cts recognition that zoning is a gov. rest. upon a prop. owners constitutionally guaranteed right to use prop unfettered by gov. restrictions except where use violates any law, the use creates a nuisance or owner violates any covenant, restriction or easement 

(d) Can zone for future and grandfather things out (example of old power plants; reduce over time- capping rights)
(e) another option- cap the number of adult bookstores and allow them to sell the rights 

10. Flexibility in Zoning

(a) Variances- begins w/ state enabling act- authorizes zoning comprehensive plan developed & embodied in regulation scheme

(i) Variance- permit that an appted board of adjustment will allow a use that is not contemplated in zoning ordinance (Commons)

(b) Special Exception- exception that is contemplated and provided for by the zoning ordinance (eg area not for commercial use, but exception may be granted if following criteria are met)

(i) Cope case- zon. ord. provided for spec. exception but didn’t clearly set the standards- Ct. says improper delegation of legislative authority

(c) Zoning Amendment- if ordinance doesn’t contemplate exception, you can allow forbidden use by appealing to city council, etc. to amend the ord. (eg from low-density residential to high density to build condos)

(i) Different from other 2 b/c it attempts to get change through legislative amendment (Rochester case)

(d) Zoning is inherently political- look at what interests favored

(e) Commons v. Westwood Zoning Board of Adjustment (denial of variance for construction of home on undersized lot. Owners had land before ordinance went into effect- now want to sell- buyer will only buy if can build house) 

(i) Applicant must show undue hardship unless they self-impose (no effective use of property can be made)
(ii) But cannot undermine the public good or purpose of ordinance (light, air, open space) 
(iii) Minimum lot size may be closely related to goals of public health/safety, but minimum floor area reqs are not per se related to those goals

(a) No factual support for denial- cant just use conclusionary lang. of stat.- Applicant didn’t provide enough infor (remanded to supplement record) 

1. size of house doesn’t violate any trad. zon. purposes of light, air and open space which are reflected in ord.

(b) Possibility that denial of var. will = zoning into nullity or eminent domain or sale to neighbors- must provide compensation

(f) Cope v. Inhabitants of the town of Brunswick (P appeal from denial of zoning exception to construct 8 multi-unit apt. buildings; assert the zon. ord. is facially unconst b/c it delegates to board the authority to permit use of land for the const. of apt. building; apartments were allowed for in the special exceptions) 

(i) Ordinance is partially unconstitutional

(ii) Local zoning boards, like municipalities, have no inherent authority to regulate the use of private property (conferred by state); Legislative delegation only valid there is a sufficiently detailed statement of policy to serve as a guide which will enable those to whom  law is applied to reasonably determine rights and ensure no arbitrary decisions by administrator (admin/judicial- stricter standard of review) 
(iii) There is no specific guidelines in the ordinance which permit the Board to determine what unique or distinctive characteristics will render building detrimental or injurious (don’t want to breed selectivity in law) 
(iv) The ordinance included room for the special exception shows voters determined that apts were generally suitable
(g) State v. City of Rochestor (Ps challenging a zoning amendment which rezoned part of land from single family/low density to high density to permit condo apartment building on land; Ps say should be subject to close judicial scrutiny as administrative or quasi-jud. act (which would place higher burden on city to valid use of pp)

(i) The zoning ordinance amendment was a valid exercise of municipality’s delegated legis. power and on record, was not w/o reasonable relation to the public health, safety, and welfare, nor is it “spot zoning” 

(ii) There was also evidence of need for more high density housing; 
(iii) Court says this is a legislative (not quasi-judicial) act and thus gets deference- Rational Basis
(a) Wyman says resembles judicial b/c only small number of ppl affected (perhaps the developer had political clout)

(iv) When a munic. adopts/amends zoning ord. it acts in a legislative capacity under its delegated police powers

(a) As legis. act, must be upheld unless opponents prove the classification is unsupported by any rational basis related to promoting publ. health, safety, morals or general welfare or that the classification amounts to a taking w/o compensation  (rule applies regardless of size of land) 

(b) Legis. body can best determine which zoning classifications best serve the public welfare. 

(v) Differentiate b/n zoning amend. and special use permits 

(a) denial of special use permit to a single landowner is proved prima facie arbitrary and unreasonable if shown that the council failed to support its action by written findings of substantial evidence showing the use impermissible under the permit standards of the ordinance (need a written finding of substantial evidence)
(b) Zoning amendment permits property to be used in a way that is formerly forbidden by ordinance while special use is used in manner expressly authorized by the ordinance. 

(vi) Land use plan must be adopted before initial zoning ordinance is adopted, but does not have to be changed before you allow an amendment

(vii) Ps have not proved spot zoning (1. parcel of land is singled out for special/privileged treatment; 2. singling out is not in the public interest but only for benefit of landowner, 3. action is not in accord w/ a comprehensive plan) (may be good for test- look for island)
(a) no evidence that property value was diminished

(b) no evidence rezoning would create an island of nonconforming use

11. Aesthetic Regulation

(a) State ex rel. Stoyanoff v. Berkeley (modern, triangle house- didn’t meet style of neighborhood, but met all existing building regulations)

(i) Ordinance encourages conformity and beauty- consistent with comprehensive plan of zoning to maintain character; do not want unsightly buildings that will devalue the homes (beauty of fashionable residence brings comfort)

(ii) Can’t be just aesthetic (need something else)

(iii) The denial of building permit was not arbitrary and unreasonable when basic purpose to be served is that of the general welfare of the community (ok to look to character of surrounding neighborhood and to whether any adverse effects on value)

(iv) Police Powers= health, safety, general welfare (includes economic value) 

(v) Deference to architectural board

(b) Anderson v. City of Issaquah (funny code “colors harmonious…; P challenges denial on grounds that ordinance is unconstitutionally vague) 

(i) Void for vagueness- violates due process (though aesthetic standards are an appropriate component of land use governance)
(a) want to limit arbitrary/discretionary enforcements of law; expensive to redo plans
(b) These codes do not give effective or meaningful guidance- unconstitutional to force ppl to guess- 
(c) City of Ladue v. Gilleo (ordinance prohibits display of signs on property, except for sale; at issue anti-war)

(i) City’s interest in banning signs is not sufficiently compelling to support content-based restriction; residential signs are an important and distinct medium of expression

(ii) Unfair to allow commercial but not non-commercial signs (suppress too much and not enough speech); this is why strict scrutiny is applied(content based
(a) time, manner, place is lower

(iii) 2 ways to challenge constitutionality of a sign regulating ordinance

(a) Too Little speech- prohibits on basis of messages (content) (don’t want censorship) 
(b) Prohibits too much protective speech- if say no signs- its overreaching- distinct mechanism, affordable (over breadth) 
12. Controls on Household Composition

(a) Village of Belle Terre v. Boraas (ordinance restricts to single family; group of students; issue with def. of family)

(i) Ordinance upheld on grounds that police power is not restricted to elimination of filth, stench and health; legitimate desire for land use projects where yards wide, fw people, vehicles restricted

(ii) No fundamental Constitutional right
(iii) drawing line at 2 unrelated ppl is legislative discretion; no ban on other forms of association
(iv) Dissent- 1st/14th amendment- rights of association and privacy- selection of living companions involves choices; both over and underinclusive
(b) City of Edmonds v. Oxford House (D is group home for adults in recovery; city issued citations for violating limit on occupation by unrelated ppl; Is the ordinance exempted from FHA?)

(i) FHA does not exempt prescriptions of the family-defining kind, but only total occupancy limits; here any number of family members could live together (numerical ceilings that serve to prevent overcrowding in living quarters)
(ii) Policy- FHA should be construed broadly and inclusively

13. Exclusionary Zoning

(a) Southern Burlington County NAACP v. Township of Mount Laurel (P bring suit b/c D excludes low/moderate income ppl from the municipality (and as ct says, many others)- only single family detached homes allowed)

(i) Fiscal Zoning

(ii) Municipalities can’t foreclose the opp for low/mod. income housing and in its regulations must affirmatively afford that opportunity- at least to the extent of the municipality’s fair share of the regional need therefore
(iii) Must make more than a mere attempt to provide housing for multiple income people. 

(iv) Builders Remedy- allows builders to build in municipality even if municipality objects, if municipality is not complying with fair share duties

(v) ML 1: Didn’t comply

(vi) ML 2: extended duty to all developments, not just new ones and confirmed the builders remedy; in response, NJ enacted FHA (created administrative agency to determine the fair share; by opting into this, the municipality could exempt themselves from the builders remedy)

(vii) ML 3: SC of NJ upheld this. 

(viii) Violation of due process- equal protection of the laws (burden then shifts to D to show valid basis)

(a) Exception only if can sustain heavy burden of demonstrating peculiar circumstances
(ix) NAACP litigated under NJ- Not Federal

(a) more deferential stand. of review

(b) no aff. right to housing under US Const.

(c) Fed. law requires discriminatory intent
(x) Plan didn’t work (inadequate enforcement; opt-out option undermined; political resistance in suburbs) 

(xi) Limited Objective- allows municipalities to use exclusionary zoning

(xii) Tibout Hypothesis- suggests people vote with their feet; efficient to have many municipal govs b/c allows them to live in area that provides services they want

(a) sorting mechanism would be undermined if poor ppl were able to move (don’t want to attract them)
(b) assumes that political process will work and accurately reflect people’s desire

E. Quick Wrap-up points

1. Nuisance (hard for the poor to litigate; after the fact)

2. Covenants (after-the-fact; litigation)

3. Zoning (could try to get an injunction; they could get exception)

IV. Takings

A. Background

1. Sax, Takings and the Police Power
(a) Holmes focused const. q on extensiveness of econ. harm inflicted by the regulation

2. Michelman, property, utility and fairness
(a) efficiency gains, demoralization costs, settlement costs

(b) utilitarianism desires positive efficiency gains, but if both demoralization costs and settlement costs would exceed efficiency gains, measure should be rejected; but since one must be paid, pay the lower (compensation rule)
(c) compensation is due whenever demoralization costs exceed settlement costs

3. Gov. power of Eminent Domain is long recognized, but limited by 5th amendments taking clause “nor shall private property be taken for public use, without just compensation)
4. Takings can occur directly or through regulations

5. Without takings there would be some activities we could not engage in due to the holdout problem

6. Advantages/Disadvantages of Takings

(a) Pareto Efficiency- don’t want to make one worse off when making society better (also efficient)

(i) Kalder-Hicks efficiency

(b) Protect Investment

(i) Fear of over-investment so gov. will compensate more

(c) Lockean Labor arg- protect personhood and idiosyncratic interests

(i) induce over-investment in labor

(ii) concern with transaction costs in compensation for idiosyncratic interests

(d) Disciplining government to prevent abuse 

(i) promotes public use; demonstrate process used to take

(e) Fairness concerns (demoralization costs exceed settlement costs); don’t want to impose cost of change on certain groups

(i) greater society benefits (efficiency v. fairness)
(ii) gov. more likely to take from poor b/c it is cheaper
(f) Nothing special about gov. 

(i) gov. must act for better good

(g) Expressive function- defines society as one that protects private property; widespread acquisition prevents concentration of political power

(h) Gov. won’t take into account costs of its actions unless required to think about them

7. Is political process/gov. action malfunctioning in a way harmful to minorities

(a) Public choice theory says small groups are better able to organize/lobby- have higher stakes in the outcome

(b) Current issue is using eminent domain for commercial entities like home depot, wal-mart, etc. 

B. Public Use

1. Poletown Neighborhood Council v. City of Detroit (Detroit was proposing to take certain area to give to GM for assembly plant- auto industry was facing foreign competition- Is taking for econ. development a public use?)- Does this get overruled by Wayne
(a) Legislature has determined that gov. action meets public need and serves essential public purpose

(i) Condemnation for a public purpose cannot be forbidden whatever the incidental private gain

(ii) Condemnation for private use cannot be authorized whatever its incidental public benefit

(b) Public use- alleviating unemployment and revitalizing the economic base of the community (though did give benefits to GM)

2. Hawaii Housing Authority v. Midkiff (Does public use prohibit the state of Hawaii from taking w/ just compensation, title in real property from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the state?)

(a) Redistribution of fees simple to correct deficiencies in the market determined by the state legislature to be attributable to land oligopoly is a rational exercise of the eminent domain power
(b) Public use requirement satisfied b/c takings were “rationally related to a conceivable public purpose”- no pure private interests are involved here
(i) Test focuses on the ends sought to be accomplished (goals don’t have to be actualized) 
(c) goals of Act are within the bounds of the state’s police powers and the means of achieving are not arbitrary, capricious or selected in bad faith

(i) “public use” requirement is coterminous with scope of sovereign’s police powers

(ii) court should give deference to legislature’s public use” determination until shown to involve an impossibility 

3. In re City of Seattle- public use req not met b/c it was for both private and public benefit

4. City of Oakland v. Oakland Raiders 

(a) Sufficient public benefit in public ownership of a professional football team to satisfy the public use requirement

(b) anything calculated to promote the recreation or pleasure of public to be included w/in legitimate domain of public purposes (eg acquisition of stadium) 

5. County of Wayne v. Hatchcock (county would use taking power to condemn Ds property to construct a business park to reinvigorate the struggling economy)
(a) The condemnations do not pass constitutional muster under Art. 10§ 2. b/c power of eminent domain is for public use only; here, county wants to transfer to private parties in manner inconsistent with common understanding of public use (at time of ratification)

(b) State cannot transfer condemned property to private entity for private use (though no bar against transferring to private entity for other purposes)

(c) Determining Public Use

(d) 3 tests for determining constitutionality of transferring to private entity (none of these are met here; just need one of these):

(i) Public necessity of the extreme sort requires collective action e.g. highways, canals)

(ii) Where the property remains subject to public oversight after transfer to a private entity (generation of water power unconst. b/c the use not devoted to public; pipeline used in compliance w/ Public Service Commission) 

(iii) Where the property is selected b/c of “facts of independent public significance,” rather than the interests of the private entity to which the property is eventually transferred (look to underlying purpose of condemnation rather than use of land) ; selection of that land was a public concern
(e) Overrule Poletown

(i) Court usually makes an independent determination of what constitutes a public use for which the power of eminent domain may be utilized (Poletown- minimal standard)

(ii) Fact that a company’s profit maximization contributes to general economy does not make it a public use

(iii) Poletown’s Econ. benefit rule would validate almost any exercise of eminent domain
6. Kelo ( can takings clause be used for sig. econ. development which will create jobs, increase revenues, revitalize) 

(a) Econ. dev. projects which create jobs, increase tax rev. and contribute to urban revitalization, satisfy the public use clauses of the state and federal constitution

(b) Upheld 3-tiered test of Wayne (necessity, accountability, 
(c) Taking is for public use, is benefit, is reasonably necessary to effectuate goals of the plan
(d) give deference to legislature

(e) Net benefits to city outweigh those to Pfizer (Merill) 

(i) primary purpose must be to benefit city; benefit to private the benefits of the proposed project and the benefits of the eradication of any harmful characteristics of the property in its present form are reduced by the social costs of the loss of the property in its present form.  If the social costs exceed the probable benefits, the project can’t be said to be built for a public use. 

(f) enterprise must be incidental- trial court find primary purpose is not to benefit private party

(g) there will be government oversight

C. Physical Takings/Regulatory Takings 
1. 3 Categorical Rules: Permanent dispossession, Nuisance abatement, Loss of all Economically viable use

Permanent dispossession: When a gov. regulation permanently dispossesses an owner of her property, the regulation is a taking (temporary physical invasion is not a per se taking, but must be assessed under the balancing process applicable to claims of regulatory takings that cannot be disposed of under categorical rules. But when gov. action strips all utility from owner’s possession, it may be treated as a gov. invasion of property that constructively dispossesses the owner (es. Causby- gov. aircraft continually flew over land at low altitude making it unusable. 
2. Loretto v. Teleprompter Manhattan CATV Corp (cable installations occupied portions of appellant’s roof and the side of her building) 

(a) Permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve. 

(b) Permanent loss of the ability to exclude others is especially destructive of property expectations 

(i) character of invasion is qualitatively more intrusive than any other category of property regulation

(c) Size doesn’t matter- constitutional protection of rights does not depend on size 

(d) Airplanes flying frequently is a taking

Nuisance Abatement- If gov. regulates property to abate activities that are common law nuisances there is no taking, even though the regulations might bar all economically viable uses of the property 
3. Hadacheck v. Sebastian (invested in rural land outside LA and bought brick-making materials-thriving business; city enacted an ordinance against this saying activity was annoying/inconvenient to new neighbors. 
(a) Ordinance allowed Hadacheck to remove his clay (not make bricks) there was no taking.
(b) LA was seeking to regulate a noxious, though legal activity (justified use of police power) 

(i) fumes, gases, smoke soot, steam, dust which have caused sickness and serious dism=comfort
(ii) not arbitrarily enforced against P

(c) For sake of progress, private interests must yield to those of community
(d) When state acts to protect public from harm= no taking

(e) When state acts to confer a benefit= taking 

(f) D/n Spur

Loss of All economically viable use: If a gov. reg. leaves the owner w/ no economically viable use of property and the reg. does not abate a common law nuisance, a taking has occurred. (1. severity impeaches usual assumption that gov. reg. of prop.is for everyone’s advantage including owner; 2. effect of these regs is to achieve public benefits by imposing costs entirely upon affected owners) 
(g) Lucas v. South Carolina Coastal Council (regulation forbade construction of any permanent habitable structures- rendered Ps property valueless; state amended after he was there)
(i) A regulation that deprives a landowner of all economically viable uses is a per se taking, unless the loss results entirely from abatement of a common law nuisance or another property law inherent in title itself
(ii) total deprivation of beneficial use is from owners perspective equal to a physical appropriation and b/c such regs carry heightened risk that private property is being pressed into some form of public service under guise of mitigating serious public harm
(iii) trial court ruled that it is 100% taking

(iv) how does this affect Haddacheck?

(h) Mariner (Canadian Lucas)

(i) no loss of virtually all rights of ownership
(ii) Province did not acquire any land as a result of the designation

(i) Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (multi-year restriction on building)

(i) If a regulation operates to deprive O of all econ. viable use of only part of property, the question of whether or not the regulation is a taking will be decided by the balancing test under Penn Central-
(ii) D/n from Lucas b/c- not 100% taking, you cannot sever a 32mth period from the fee-simple; must look at it as a whole

(j) Palazzolo v. Rhode Island (RI Corp owned wetland- P became sole owner after the regulation barring development of wetland; still permitted to build one residence on upland portion) 

(i) The upper portion of land could still be used, so not a per se taking- remanded to be tested under Penn Central

(ii) Regulation otherwise unconstitutional w/o compensation is not transformed into background principal of State law by mere virtue of passage of title

(a) Notice does not bar a challenge to regulations

(b) such a rule would absolve State of obligation to defend restriction of land use and be capricious- younger owner would be in worse position than older owner 

(iii) Concurrence- fact that regulations were in place at the time owner takes title are relevant to Penn Central issue of owner’s investment-backed expectation
D. Rules Based on Measuring and Balancing- see p. 284, 285 of Emmanuels
1. Regulation is not a taking if it substantially advances a legitimate state objective

(a) public benefits from the regulation must outweigh the private costs of the regulation

(b) regulation must not be arbitrary

(c) property owner must be permitted to earn a reasonable return on investment in the property

2. Penn Coal Co. v. Mahon (stat. destroys rev. rights of property to mine coal under structures; PC says it is a taking) 
(a) Act can’t be sustained as exercise of the police power

(i) right to mine inherent in right to coal- this is the property interest
(ii) Holmes sees this case as a redistribution

(b) If a regulation goes too far it will be recognized as a taking (this is a q of degree- cant be resolved by a categorical rule)

(i) consider extent of dimunition

(c) Main Factors

(i) Economic Impact

(ii) Character of Gov. Action

(iii) Distinct Investment backed expectation

(d) If the regulation is not resolved under a categorical rule, go to a balancing test (greatest weight is given to legislature)
(i) can consider public nuisances

(ii) protection of safety

(iii) if notice

(iv) value of estate

(v) average reciprocity of advantage as b/n owner of restricted property and rest of community (Plymouth Coal- pillar of coal to be left for safety of workers)

(vi) here Ps acquired no right of support

(e) Regulation not a taking if it substantially advances a legitimate state objective.

(i) Public benefits from reg must outweigh private costs

(ii) reg must not be arbitrary

(iii) property owner must be permitted to earn a reasonable return on investment in property

(f) balancing is to determine if effect of regulation is so much that the effect is essentially appropriation or destruction.

(g) Dissent- Brandeis

(i) Restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking

(ii) restriction here is merely prohibition of a noxious use and is an appropriate means to protect public (reasonable)

(iii) should not consider reciprocity of adv. when police power is exercised not to confer benefits, but to protect public

(iv) In assessing dim. in value look at Ds right to mine overall not just one plot (dimunition relative to what?)- redefining denominator (broadening)
3. Penn Central Transportation Co. v. City of New York (can city restrict development as part of historic preservation? Here re: grand central station)
(a) No taking- restriction are substantially related to the promotion of the general welfare and not only permit reas. beneficial use of the landmark site but als give opp. to enhance not only the Terminal sit but also other properties

(b) Factors to consider in balancing test to determine if taking:

(i) econ. impact of reg on claimant and 

(ii) extent to which the reg has interfered w/ investment backed expectations (Penn Coal)
(iii) is there a physical invasion

(iv) does it interfere w/ interests sufficiently bound up w/ reasonable expectations of the claimant to constitute “property”

(v) is it just preventing a nuisance

(vi) is it an acquisition of resources to permit uniquely public functions

(c) Preservation of city character is a permissible goal (not disputed)- NY law is part of a comprehensive plan to preserve historic structures (dimunition in value b/c of historic district legislation is not a taking)
(i) Ps have not been singled out- over 400 landmarks

(d) Grand central is still capable of earning a reasonable return and the transferable development rights (TDRS- like emissions trading) do give them some value- can still be used as it has been for past 65 yrs.
(e) Ps allege airspace above terminal is a valuable property interest which city has “taken”- However, taking jurisprudence does not divide a single parcel into segments to look at taking that way (broad)

(i) also, they have not been prohibited from using any- just not 50 stories; under program can build offices elsewhere

(f) Dissent- Rhenquist

(i) no average reciprocity of advantage

(ii) Penn Central not being benefited
(iii) TDRs do not resolve issue of whether it’s a taking- but can be considered partial compensation

E. Mass Takings

1. Harris, Whiteness as Property

2. In re African-American Slave Descendant

F. Takings Goes Global

1. Been- 

(a) Int’l takings more expansive (allows judicial decisions to constitute taking; can sever)

2. Loewen Group

Ladies and Gentlemen, the Top 5 Sleezy Property Pick-up Lines:

5.  "I've got a shifting executory interest in fashion, and I'd like to divest you of those clothes."

4.  "Baby, you can acquire this real estate by conquest anytime."

3.  "I'll give you a fee simple subject to condition subsequent in some sweet lovin' - we'll talk about the 'conditions' back at my place."

2.  "The area below my waist is subject to a regulatory restriction - its only zoned for 'recreational use'."

And, what we've all been waiting for...

1.  "I'd like to take you home and internalize my externality."
